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PRELIMINARY STATEMENT

Plaintiffs Recreational Fishing 'Alli‘ance (“Recreational Fishing”), The
Fishermen’s Dock Cooperatiue, Inc. (“Fisllerrnen”), Jersey Coast Anglers .
Association, Inc. (“Angle‘rs”), Garden State Seafood Association (“Seafood”) and

* New Jetsey Outdoor Alliance (“Outdoor”) (collectiuely, “Plaintiffs”) submit this
| Brief, together with the Verified Complalnt and attached Exhxblts dated June 25,
201 5 in support of their appllcatlon for a prelxrmnary mjunctlon

Plaintiffs are a collectlon of concerned citizens groups that simply seek to |
‘preserve the ocean and its marine hfe from unwarranted intrusion through the 3D
seismic survey presently being conducted by Defendants. As Plaintiffs’ apolication
 satisfies the elements requxred for the i lssuance of 1njunct1ve rehef Plalntlffs |
-prellmlnary injunction apphcatlon should be granted |

First, Plaintiffs possess a reasonable hkehhood of success on the merlts of i 1ts
public nuisance claim. Defendants are presently conducting a 3D seismic suruey
off the coast of New Jersey whereby they are shooting airguns underwater at
d‘ecibel levels that can exceed the'sound emitted by the deto'nati‘on- of an atoxnic ,
bomb. The alrgun blasts are not belng haphazardly dlscharged but rather are
essentxally being shot systematlcally every few seconds of every mmute of every
day that the survey is being conducted and will contmue to do so (unless enjomed |

by this Court) until the survey is completed Crltlcally, these blasts are 1nterfer1ng

#6088713.1(999999.307)
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: with the oceanic ecosystem',- including varieus ‘endangered species subject to
protectmn, and such mterference constltutes a pubhc nulsance As such Plalntlffs '.
satisfy the first prong warrantmg 1njunct1ve rellef as Pla1nt1ffs el‘uzen s actlon
lawsuit to abate Defendarits’ unreasonable interference is reasonably likely to ‘
suceeed on the merits. |

* Next, Plaintiffs shall suffer i:rei)arable harm in the absence of an injun'cti.on;
in light of the probable permanent environmentel_impeet of Defendents’ survey. |
To this end, the 3D seismic survey admittedly{w'ill hegatiVely ifnpact the~ oceanic
ecosystem, including the marine life therein.} On the':ether hand, any impact to |
Defendants will be margieal at best, Indeed, t'hereare hellegitimate reason as to
why the survey cannot be delayed pending either adjudication of Pleinti-ffs’ claims
or even further evaluation of Defendan'ts;’ ru'shed suvey;

Fmally, the pubhc 1nterest would best be served by enjommg Defendants
from contmumg with the selsmlc survey The publlc possesses 31gn1ﬁcant interest -
in rﬁalntamlng the ecologlcal value of the waters malr_xtamed off the coast of New |
- Jersey. AUnles‘s-and until an injunctiori is issueel, the disturbaﬁce caused by
Defendants’ "3D seismic survey shall distul_"e, and potentially cripple, the subject

ecological habitat and the cetacean species that traverse such waters.

#8088713,1(999099.307)
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STATEMENT OF FACTS'
- A, The Parties |

Plaintiff Récreational Fishing Allianéé. is a national non-profit Organizatio,n,' .
estaﬁlished to safeggard the rights 6f saltwater a’n”glefé, protect _r'riarine__, boat and '
tackle industry Océupétiohs and to eﬁéure thé long-ferm suétainability of our |
‘Nation’s saltwater fisheries. (Verified Complaint, | 7‘).. -

Plaintiff Fishermen’s Dock Coo’perati’ye, Inc. is a New Jersey organization
. comprised of local fishermen mainly participating in .tr.awlvﬁshery. From 2012 to
2014, the Co-op averaged over 2.3 million dollars of land_ings anriually in the June,
July and August period. (V érified Complaint, § 8).

Plaintiff Jersey Coast Anglers Assdciétibn; Inc. ié a non¥proﬁt organization,
 established in 1981 and comprised of rrllor_er than 75 salfwater ﬁ.shing qlubs
representing the rights of marine sport anglers. (V erified Complaint, 79).

Plaintiff Garden State Seafood Association is an organization dedicated to
effective representation to protect the ihtérests of New J e'rséy. ﬁsherme‘n and Néw :
Jersey’s fisheries dépendent bﬁéihesé%s.‘ (V eﬁﬁé—d-Complain't,ﬂ 10)‘. ) |

Plaintiff New Jersey Outdoor Al.li'éncé isa New Jersey coaﬁtion of

‘outdoorsmen and outdoorswomen dedicated to the conservation of natural

" The entirety of the Statement of Facts derives from the Verified Complaint filed
contemporaneously herewith. ‘ ' :

#8088713,1(999999.307)
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resources and environmental stewardship, charnpioning the intrinsie Value ‘of
ﬁshmg, hunting and trapping, among oplmon leaders, policy makers and the public
t-large (Verified Complamt q11). | |

Defendant National Science Foundaﬁon'(“NSF”), owns the R/V Marcus G, |
Langseth, the vessel currently beirig used to conduet the SurVey .(“R/V Langseth”),
and prevides research funde fdx_‘ the Su-rvey._2 (Verified _Comp‘laint,._'ﬂ' 12).'. :
Defendant Lamont-Doherty Earth ObSerVator'y A("‘LDEO”) 1s operating the R/V |
Langseth during the Survey. (Verified Complalnt 918). |

Defendant National Oceanic and Atrnospherlc Adrmnlstratlon (“NOAA”), |
Office for Coastal Management (“OCM”), is respons1ble for pro_v1d1ng the basis
for protecting, restoring end responsii)ly developing the nation’s diverse coastal -
comm‘nnities and marine resources.’ (Verified Complaint, § 14).

Defendant National Marine Fisheries Service (“NMFS”), is a federal agency
within NOAA in charge of the nation’s effehore living marine resources and their -

habitats. (Verlﬁed Complaint, § 16). Defendant NMFS is respon31ble for |

' ‘mamtammg productlve and sustalnable ﬁshenes, safe sources of seafood the

"2 Defendant France A. Cérdova is the Dlrector of the NSF (Venﬁed Complamt |
13).

s Defendant J effrey L. Payne is the Actmg Director of OCM within NOAA
(Verified Complaint, q 15). -

+ Defendant Eileen Sobeck is the Assistant Admlnlstrator for Defendant NMFS
(Verified Complamt | 17) S

#8088713.1(999999.307) -
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. recovery and conservation of protected resources, and healthy ecosystems,
including issuance of Incidental H'axassment Authorizations. (Verified Complaint,
116). | | |

- B ‘Deiv'e'ndants’ 3D Seismic Snrvex'

i Defendants’ Progosed 2014 Survex

On or about December 16 2013, Defendant LDEO ﬁled an apphcatlon w1th
Defendant NMFS, proposing to conduct a hlgh—energy, 3-D seismic survey on the
R/V Langseth in the Northwest Atlantlc Ocean, 25 85 km from the coast of New |
J ersey in June — July 2014, and sought.an “Incldental Harassment Authorization”

" (“IHA”) under the Marine Mammal Protectlon Act (“MMP A”) 16 U SC.§
1371(a). (Verified Complaint, 9 19).

On or about July 1, 2014, Defendant NMFS issued a final Env1ronmental
Assessment (“EA”) and a “Finding of No Slgmﬁcant Impact (“FONSI”),
determmmg that “no direct, 1nd1rect of. cumulatlvely s1gmﬁcant 1mpacts to the
human env1ronment would occur from: 1mplement1ng the [proposed survey] ”
(Verlﬁed Complamt ‘Il 20). In its FONSI, Defendant NMFS self-servmgly noted -

that “[tThe potential I‘lSkS assocnated._wnth research seismic su_rveys are neither -
unique or unknown nor is there Signiﬁ‘cant tm_cettainty about ifnpacts.” 0\ e'r_iﬁ'e'd' -

- Complaint, T21).

'#8086713.1(999999.307)
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NMFS’ representation in the FONSI notwithstanding, in or aroond June
2011, Defendant NSF issued a ProgrammatieEm'fironmental Impact Statement
(“PEIS”), addressing potential impacts that may result from geophysical
explorafion and scientific research using seismic surveys that ai'e funded by
Defendanf NSF, or'c'onducted'by U.S. Gedlogical Snrvey, and the conclusions |
drawn starkly contradlcted the FONSI (Verified Complalnt, 1[ 22).
. For example, whereas the FONSI issued by NFMS sought to downplay
concerns regarding seismic testing', in the PEIS mml‘mlzmg the unknown 1mpact of
same, Defendant NSF highlighted the fact that “the ex1st1ng body of pubhshed and =
unpublished scientific llterature on- the impacts of seismic. survey sound on marine
- invertebrates is hmlted, and there are no known systematic studles_of the effects of
sonar sound on invertebrates,” (Veriﬁed Complaint, 9 23). |

Also of concern, in the PEIS, Defendant NSF noted that several decapod
crustacean (lobsters, crabs and shrimps) and oephalopod mollusk g’foups
(octopuses and squlds) typlcally spawn during the late spring and early. fall months
off the shores of New Jersey, and their larvae often move up to the surface water
.(Verlﬁed Complamt 9 24). ‘

In the PEIS, Defendant NSF noted that « [essentlal fish habltat] for various.

life stage of numerous fish species, mcludmg Atlan‘uc cod, Atlantlc salmon, ‘

#8088713.1(999999.307)
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Atlantic halibut, flounder, hake, herring and other pelagic species, occurs in or
proximate to the Northwest Atlantic region.” (Verified Cempl'aint, 91:25).

Thus, unlike the FNIS, the PEIS wholeheartedly acknowledged and revealed
the extent that scientific research concerning the impact of seismic survey was '
llmlted and unknown (Verified Complaint, 9 26). Moreover, despite the fact that
the scientific studies cited in the PEIS consxstently 1ndlcated significant reduction
in catching rates after seismic testing,'Defendant NSF erroneously concluded that
~ such effect would be temporary. (Verified Complamt T 27)

On or about July 1,2014, Defendant NMFS also issued an Inmdental

Harassment Authorization (“IHA”) for 15 whale species (92 1nd1v1duals),‘7
dolphin species'(607 i_nd'ivi_dnals), 3 seal species (160 individ'uals) and 1 porp_ois_e
species (3 individuals). (Verified Complaint, § 28). The IHA contained the
following restrictions on the hours of seismic testing operation:

“(r) The Langseth may continue marine geophyswal surveys into

night and low-light hours if the Holder of the Authorization initiates

these segment(s) of the survey when the observers can view and

effectively monitor the full relevant excluswe zones.

(s) The Authorization does- net permit the-Holder of: thlé

Authorization to initjate airgun array operations from a shut-down

position at night or during low-light hours (such as in dense fog or

heavy rain) when the visual observers cannot view and effectively

monitor the full relevant exclusion zones,

® To the maximum extent practlcable, the Holder of this -

Authorization should schedule: selsmlc operations (i.e., shooting the
airguns) during dayhght hours.” " - :

#8086713.1(999999,307)
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(Verified Complaint, 29).
| On the same day, on July 1, 2014 the RV Langseth leﬂ New York Harbor _ |
and travelled off the coast of New Jersey (Verlﬁed Complamt 1{ 30) Thereafter,
on or about July 3, 2014 New J ersey Department of Envrronmental Protectlon |
(“NJDEP”) filed a verified complamt for injunctive and declaratory rehef in this
District Court, alleging that Defendants improperly denied its review request and -
improperly issued the EA, FNSI and IHA’t"or the proposed survey. (Verified o
Complaint, §31). On or about July 7 ,'2014?' NJDEP rnoved for a temporary
restraining order to stop the _proposed su_rvey.. (Verified Complaint, § 3’2).
However, ﬁndirrg no procedural def'rc'lenoies in Defe‘ndants-’ denial and issuance,
the Court denied NJDEP’s attempt to stop the proposed survey (Verlﬁed
Complalnt 132). Ultrmately, the mrtlal survey was cancelled after encountermg .
mechamcal issues, and the R/V Langseth retumed to New' York on July 23 2014,
W emﬁed Complamt 933). | | |
Pro osed 2015 Surve

ii. Defendants’

On or about December 19, 2014, Defendant LDEO' submitted a report, titled
“Protected Speoies Mitigation and Monitoring Repor't;’ (“Mitigation and |
‘Monitoring Repo_rt”);fto l)efendant NMFS. (Veriﬁetl Complaint, § 34). -Tlre
alleged p'urpose of the M.itigation'.a_nd Monitoring Report was to explain to the "

NMEFS the extent of research conducted aboard the R/V Langseth, and to b‘e.giri
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positioning a request for the survey to be continued thereafte'f.- (Verified
Complaint, 1] 35). | | |
In the Mitigation and Monitoring ﬁepott 'Defendant LDEO indvi'cate'd'that

- “[v]isual watches commenced each day before clvnl twﬂlght dawn, begmnmg as

| 'soon as the safety radii were v1s1ble, arid continued past civil tw1hght dusk untll the
safety radu became obscured. (Verified Complamt, 9 35). Start of observatlon
times ranged from 5:05 to 5:20 local time, which end of observation times ranged
from 20:30 to 20:55 local time.” (Verified Complaint, § 35). |

DeSpite the requirements set forth in the [HA, as'revealed by the data
provided in the Mmgatlon and Monitoring Report itself, the seismic survey was

: conducted even after mld-mght when no observer may effectlvely momtor the full .
relevant excluswe zones, (Venﬁed Complalnt bl 37) This constltuted a violation
of the terms of the IHA issued for the abandoned seismic survey and prov1des |
ample cause for concern that the IHA issued for the current seismic survey w1ll be
1gnored by Defendant LDEO. (Verlﬁed Complalnt | 37) :

On or about December 21, 2014 Defendant LDEO ﬁled a second '
application with De'fendant NMFS, proposing to conduct a hlgh,-energy, 3-D
seismic survey on the R/V Lang_seth in the Nor‘thwest Atlantic Ocean-, 25 ~85km
from the coast of New Jersey in June — July 2015, and sought a second THA.

(Verxﬁed Complaint, 38). The survey, which is presently on-going, is collectmg

#8088713,1(999999.307)
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data usin g a subarray of four airguns with -é total di_schargé volume of ~ 700 in’,

A (Veriﬁed Complaint, 39). The éirg_uns are a'mi)ittire of Bolt 1500 LL and Bolt
1’900 LLX airguns ranging in size from 40 0 200 in®, with a firing presSﬁre of
1,950 pounds per square inch. (Verified Complaint, | 39). | The airguns ére tobe
fired every 5.4 seconds for va;pproxir'na'tel-y _.thirty days, and wheﬁ fired Qill emit a
source level from 246 to 253 decibels. '('\;i_eriﬁéd»cdmplaint; q139).

- Dufing-the Survéy, which reméins‘.on-gding, Defendant LDEO re\}eéled .its
intention to utilize a Kongsberg‘ EM 122 multibeath ech‘osoﬁndér simultaﬁgously'
duriﬁg 'ai»rgun operations to map tﬁe ocean floor. (Veﬁﬁed Complaint, § 40). The
echosounder operates 'betweeﬁ 10.5 and 13.6 kHz, with a maximum sourée level‘ of
242 'deéibels. (Verified Complaint, § 40). The survey also involves the use of (1) a
sub-bottom profiler, which will emit pingé with a pulse interval of one second,

~ with a maximum radiated power of 2'04.decib_els, and (2)' an acoustic Doppler

current profiler with an acoustic source level over 200 decibels. (Vériﬁéd :

Complaint, 41). | -

The decibels created and génefated By' the various equipr_nent is devastating
on the sﬁrr’ounding, oceanic environrh'ent,v and is likely to cause var_iouS species to
vacate the area (maybe permanently), (Vei’iﬁ‘ed Compléint, | 42).‘ In point of |
conxf:ariSon, upoﬂ information and belief, the following egplosions are less

impactful on a decibel level than the equipment utilized to conduict the survey:

10-
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e Gunfire discharges craate decibel levels between approxifnateiy'l45
and 155 decibels; _
| e The decibals cl_"eat'ed by a 'spa'ce‘ shuttle launching is between
approximately also upwards of 150 decibels; and
e A 1 ton atom bomb creatas a de.cibel-'level of 210 dec':i'bel.s ‘within 250
feet of the blast. " |
(Verified Complaint, 9 43). | |
~ On or about May 5, 2015, De-fé_ndant NMFS issued a second FONSI,
| determining that issuance of a IHA for tha' 201 5 survey would not aig‘niﬁcantly
impact the quality of the human envilforiment. (Veriﬁed Complaint, ] 44). Inits
201'5 FONSI, Defehdaht NMFS also noted that “[t]he potential risks associated )
with research seismic surveys are neither uhique nor unknown nor is there
significant uncertainty about impacts,” despite the fact that the PEIS clearly holds
to the contrary. (Verified Complamt 1 46). | | :
On or about May 7, 2015, Defendant NWS 1ssued anew IHA for 19 whale
species (245 1nd1v1duals), 9 dolphm specles (18 321 mdlvxduals), 3 seal species (6
individuals), and 1- porpoise specles (4 1nd1v1duals) (Verlﬁed Complamt 1[ 47) In

terms of the total number the second IHA allows approxxmately 21 times more

harassment take than the prevlous IHA, despltevthe fact that a Alarger airgun array

will not be utilized in the 2015 survey. (Verified Complaint, § 48).

_ 11
. #B088713.1(999009.307) '
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More importantly, the final estimated takes drastically increased based upon
 the Marine Mammal Commission’s comments during the public comment period.
- For example:

e Bottlenose dolphins increased from 411 to 12,532;
o Atlantic spotted dolphins increased from 133 to'4,067; and
¢ Risso’s dolphins increased ﬁ'om 50 to 1,532, '

(Verified Complaint, ] 49). Despite this drastic increase in estimated~takes;.
Defendant NMFS simply issued the second IHA without furthe‘r discussing this
1ssue, or prov1d1ng a meanmgful opportumty for the public to comment. (Verlﬁed
Complaint, § 50) This clearly evxdences Defendant NMFS s mtentlon to perrnlt
the survey under any olrcumstances (Verlﬁed Complalnt 1[ 50)

On or about May 26, 2015, Defendant NSF issiied a Final Amended EA for
the 2015 survey (the “20i5 EA”), seeklng to have the survey conducted durlng the
summer months. (Verified Complaint, 9 51). The 2015 EA also mai‘ntained the
self-serving fiction that “[n]o long-term or signiﬁoant effects would be expected on
individual marine mammals, sea tufties; s-eab’irds,- fish, the pop'nlationvsito which
they belong, or their habitats,” despite the fact that Defendants had not |
| commissioned or presented any studieé, findings or eonclnSions on this issue at all.

 (Verified Complaint, 1 52). The 2015 EA was equally“dismislsive and_deﬁeient in
addressing the impact the stu"vey WOul'd-ha\}e onispawning in the 'snbj ectarea. In
‘ ite 2015 EA, De_fendant NSF addre'sSed'only t§vd Spawning ‘_s't‘oc.ks V(ls‘umrner ,

12
#3086713,1(999999.307)
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ﬂounder and black sea bass), de_spit"e’ its acknowledgeruen’e m the PEIS that there
are other decapod crustacean and eephalop'od mollusk groups, typieally_ spawningl
in the subject area while tﬁe proposed survey is conducted. (Veriﬁed Complaint, §
53). |

' Reroarkably, the 2015 EA summarily swept aside various other oceanic .
| concerns and l’lSkS to species flowing from the survey. (Verified Complalnt 1] 54),
Indeed, in the 2015 EA Defendant NSF cited a scnentlﬁo study which showed that
four cephalopod species experlenced damages to the statocyst an organ
responsible for equxhbrlum and movement when they were exposed to low
frequency sinusoidal w’ave swe'eps, yet this issue was not addressed any further and
no -sufﬁcient'safe guards Were addressed or discussed. (Verified Coin‘plaint, 154).

- Likewise, although Defendant NSF also 'ciyed three recent ‘seieﬁtiﬁo studies

on the effect of sei'sr-nic festing on ﬁsheries; it sum'ma'fily disre'garded the
reeommenda'tions/outoome of those studies, and defei‘red to .the PEIS’s.
unsubstantlated conclusion that no s1gmﬂcant impacts on ﬁsh populatlons and
assoclated essentlal ﬁsh habitat. (Verlﬁed Complamt 9 55) Defendant NSF
further attempted to minimize the survey s potentlal negative 1mpacts on fisheries
.byv simply suggesiing that communicatio'u with ﬁsﬁing comnaunify would negate

adverse impacts. (V eriﬁed Complaint, §.55).

13
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Flnally, Defendant NSF pald extraordmarlly short-shnft to the pubhc
suggestlon that the proposed survey be conducted in the September October |
period to minimize any negative effects on ﬁsherles. (V-enﬁed Complamt, 1 56). :
Remarkablsf, Defendant NSF minimized the public’s concerns by concluding that |
such suggestion “does not take into account that the research was proposed by
researchers and students whose profess1onal and academic careers depend upon the‘
timely collection of these data and successful comple’uon of the survey.” (Verified
Complaint, § 56). Thus, in D'efendant NSF’s twisted'worl.d, the inconvenience to:
‘the researchers and students is of paramount pricrity, not that of the cceanic
wildlife or the members of the public that traverse these waterWays. -(Veriﬁed
Complaint, § 56). | | |

C.

Defendants’ On-Going 2015 3D SeiSmic.Snrve A
'On or about June 1, 2015, the R/'V Ldngseth.leﬁ New York Harbo‘r and-
traveled off the coast of New Jersey. | (Vi erified Complaint, 157). C_urreritly, the '
R/V Langseth is conducting the survey in the Subject Areat. \Y erified Complaint, §
57). Contrary to its own suggestion in the PEIS and the 2015 EA, neither -
Defendant NSF nor Defendant LDEO has rnade any efforts to co’mmnnicate with
local fishermen to mi.nimiiepotent‘ial adverse'irnpects on ﬁsher'ies. (Verified

Complaint, ] 59).
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Since the survey was initiated, there have bee'n,thre‘e' separate dead whale :
sightings in the surrounding areas:

(1) On or about June 8, 2015 — 218 foot Minke whale on Fire. Island, New
York;

(2) Onor about June 10, 2015 -8 40 foot ﬁn whale approx1mately 18 mlles |
off of Manasquan, and .

(3) On or about June 13, 2015 — an unidentifiable whale driﬂing‘about 50
miles east of Asbury Park. '

(Verified Complaint, 9 60). Additionélly, following thé initiation of the survey, |
various species of fish, including blueﬁsh, and marine rnamfnals that were |
previously identified as inhabiting the Waterways where the survey is being
conducted have not been spottéd there_, While t}heI survey has been on going,
' (V erified Complaint, § 61). |

Finally, several protected éndanéered speéies traverse the waferWays
' imﬁacted by Defendants’ survey. '(Veriﬁed Compléint 1] 62). Thése spec‘ies
include Blue Whale (Balaenoptera musculus), Fin Whale (Balaenoptera physalus), .‘
Humpback Whale (Megaptera novaeangllae), Sel Whale (Balaenoptera boreahs), o
Sper‘m-_ W-h--al—e--(Physe—ter--maeraeephalus);-«N@lfth«-Atl-antl-c;Rl«ghthhale: (»Eubalaena--:-- o
. glacialis), Kemp’s Ridley Sea Turtles (Lepidochelys kempii), Loggerhead Seé |
Turﬂes (Caretta caretta), Green Sea Turtles (Chelonia mydas), Leatherback Sea |
Turtles '(I-Dermo'chelys' ciruacea), Hawk‘éb’ill Sea Tu'rtle. (Eretmochelys imbricata),
AAtlvantic Sturgeon (Acipenser oxyrinchﬁs) and Shértnose Sturgeon (Acipemef '
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brevzrostrum) (Verified Complalnt | 62) Pursuant to Sectlon 7(a)(2) of the
Endangered Species Act (“ESA”), 16 US.C. C §1531 et seq Defendant NMFS
issued the Blologreal Opinion (“BO”) dated May 7 2015, determmmg that the
survey is not hkely to Jeopardrze the contlnued ex1stence of Athe aforementioned
endangered or threatened specres or result in the destructlon or adverse |
" modification of critical habitat of such specres (Verrﬁed Cemplalnt 1[ 63)
However, Defendant NMFS farled to provrde any 1mpact analysis on (1) Hawksbill
Sea Turtle, (n) Atlantlc Sturgeon and (111) Shortnose Sturgeon, sxmply elannmg,
w1thout any selentlﬁc or commercial data avallable, that these species are unhkely |
to be in the survey area. (V erified Complarnt, 7 64). Such unsubstantiated
conclusion should be invalidated and further analysis must be conducted for these
endangered or threatened'species'. (Veriﬁed 'Complaint,' 1] 64). |
LEGAL ARGUMENT

I  THE COURT SHOULD GRANT PLAINTIFFS’
APPLICATION FOR A PRELIMINARY INJUNCTION
AGAINST DEFENDANTS ]

Plamtlffs as concemed crtxzens are. entrtled to prehmmary mjunctlve relief
enjoining Defendants from contmumg with the presently on-gomg 3D seismic
survey. A prehmmary mJunctlon is “an extraordlnary and drastrc remedy, one that |
should not be granted unless the rnovant, by a clear showing, carries the burden of
persuasion."’ Traister v. Velez, 2011 U.S. Dist, LEXIS 118261, at *5 (D.N.J. Oct.
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A13, 2011) (quoting Mazurek v. Armstrong, 520 U.S. 968, 972 (1997)). The |
standard for a preliminary injunction requires'Plaintiffs 'to establish the following
four elements: (1) Plaintiffs are hkely to succeed on the ments, (2) denying the -
injunction will result in 1rreparable harm, 3) grantmg the mJunctlon will not result
in great harm to the defendant and (4) the mJunctlon is in the pubhc interest. Id. at |
*4. As Plaintiffs’ appllcatlon exceeds the prerequlsltes requlred for the relief
requested Plaintiffs’ applncatlon should be granted |

A " Plaintiffs Have Demonstrated A leellhood of Success That The

Impermissible Disturbance Created By Defendants’ 3D Seismic
Survey Constitutes A Publlc Nuisance.

By way of the within citizen’s action Complamt, Plaintiffs seekabateme'n‘t
of the public nuisance created by Defendants’ 3D seismic survey. See InreLead
Paint Litigation, 191 N.J. 405, 423, 426-27 (2007) (quoting ReS‘tateinent (Second)
| of Torts § 821C (1979)). “[T]ne tort of pnblic»nuisance'fundamentallly involves .
j the vindication of aright common to the punlic ” ldat 425. As deﬁned pursuant
to the Restatement (Second), “[a] pubhc nuisance is an unreasonable mterference
with a rlght common to the general pubhc ” Id (gg_gggg Restatement (Second) o
Torts § 821B ( 1979)). To be sure, Defendants as agencles of the federal |

,govemment may ‘be subjected to pubhc nulsance clalms See State of Mlchlgan V.

United States Army Coggs of Engmee_rs, 758 _E__Z}_d_ 892, 902 (7“‘ Cir, 2014).
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“A pubhc right is one common to all membets of the general public, It is
collective in nature ...” In re Lead Paint thlgatlon, _yp_l_'g_, 191 N.J. at 426 (quoting
Restatement (Second) of Torts § 821B (1979)). .By way of example, “the pollutlon
of a stream that merely deprives fifty ora hundred lower riparian owners of the Aus'e :
of the water for purposes conpected with their land doesAntot for t_hat reason alone

, become a eublic nutisance. If, however, the' pollution prev‘e‘n'ts «the use ofa eublie
bathing beach or kills the fish in Va naﬁigable stream and so deprives all members of
Ithe com‘rhunity of the right to ﬁsh it becemes a public nu.isance.’f Id. The
| example postulated by the Restatement (Second) is directly on pomt

- Here, Plalntlffs, and the publlc at large, enjoy pubhc nghts w1th1n the very "
oceanic waterways sub;ected to Defendants 3D seismic survey The publlc trust -
doctrine allows for pubhc use of the water for nav1gat10n and fishing, ___gy___f

Long Branch v. Jui Young Liu, 203 N.J. J. 464, 474 (2010). Such pubhc rlghts

further extend ““to recreational uses, including bathing, swimming and other shore

activities.”” Id at 475 (quoting Borough'of Neptune City v. Borough of Avon-by-
the-Sea, 61 N.J. 296 309 (1972)) Thus, as subsumed w1th1n the publlc trust

doctrlne, “the beach and the ocean must be open to all on equal terms and W1thout

preference ...” Secure Heritage Inc; y. Ci

301 (App. Div. 2003) (quoting Borough of Neptune City, supra, 61 N.J, at 309).

Qf.Ca e May, 361 N.J. Super. 2'81, .
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* In addition to the estabhshed pubhc nght Plaintiffs have demonstrated that
Defendants’ 3D seismic survey constltutes an unreasonable 1nterference with that
right. An inter‘fe‘rence may be deemed unreasonable where “the conduct is ofa
continuing nature or has produced a permanent or long-lastmg effect, and as the
actor knows or has reason to know, has a 51gn1ﬁcant effect upon the public right.” |
Inre Lead Paint Litigation, supra, 191 N.J.-at 425-(quoting Restatement (Second) -
of Torts § 821B (1979)). “ :

| Defendants’ 3D seismic survey concedes t‘h.at.the discharge of the airgun |
" required to conduct the surney shall occur multinle times each and every minute of
~each and every day while the survey is being eonducted. These airgun blasts are
impactful and disrupt'ive. Indeed, the decibels generated by th.eai'.rgnn blasts
dwarfs the decibels created by the discharging of a firearm, the launching‘of" a
shuttle and is more akin to the detonation 'of an atemic bornb.A Remarkably, rather |
than being generated independently as isolated-events SO t_hat the.decibels can be
- allowed to dissipate, such decibeis are generated incessantly throughout the day. :
Moreover, the impact of the alrgun blasts further dlsturbs various specles
that have been identified as endangered pursuant to 16 U.S.C. § 1531, et. seq. (the
“Endangered Specles Act”) The purpose of the Endangered Specles Actis“to '
provide a means whereby ecosystems, upon which endangered species and
tnreatened species depend may'be‘leens.er'ved, 'top_f(wide a program for the
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conservation of such endangered species and threatened Species .. 16 US.C § |
153 I(B).'. In ordef to give effect to th_is‘purbosg the Enda_rigei‘ed Species Act
recognized and created a pubiié rightA‘cQﬁcernin.g the protection of" ehdangéred and |
threatened species. See 16 U.S.C. § -1540(@). This right.i's being impinged ﬁpon |
by Defendants through the commission of their survey. |
Thus, Defendants’ conduct is “of a__continﬁing'nature”; and shall
- “significantly effect upon th_e: public ri_ght’-’ by disrupting t‘hé myriad aquafiq iife
within the affected area, iﬁcluding fylrxose:- of various éﬁdangered species.’ |
B.  Plaintiffs Have Demonstrated That They Have Suffefed

Irreparable Harm As A Result Of Defendants’ 3D Seismic
Survey. - : ' y

Given the _unwarrantéd dis“iurbaﬁc_:e perpétuat'ed by Defendants’ 3D seismic | |
survey, Pléin_tiffs have demonstrated that they will suffer irreparable har’tﬁ unleSS
Defendants’ conduct ivs ehj_oined. A pafty 'seeking a preliminary injunction must -

" make “a clear showing of immedia’;éirréparable injury.” AV Sol’utibn’s, LLCy.
Keystone Enter. Servs.. LLC, 2011 USS. Dist. LEXIS 78882, at *6.(D.N.J. July 19,

2011). To show irreparable harm Plaintiffs must demonstrate potentiai harm

s As concerns the permanency of the disruption, Defendants have not permitted
sufficient evaluation of the potential impact of the proposed survey on'the affected
oceanic waterways and cetacean species therein. This claim is presently being
pursued by the State of New Jersey, Department of Environmental Protection and
other named Plaintiffs in the United States District Court for the District of New
Jersey. . ' : - ' '
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which cartnot be redressed by a legal remedy. Id. What constitutes irreparable

harm in a partlcular case depends on n the facts and clrcumstances of that case

South Camden Cltlzens in Action V. New Jersev Dep’t of Envt’l. Prot 145 F. -
_S__pp___d_ 446, 498 (D N. J 2001) (g_l_t_l_gg Oburn V. Shapp_ 521 F.2d 142, 151 (3d
Cir. 1975)). | |

As concems the injury in the present matter, “[e]nvirchmental injury, by its

‘nature, can seldom be adequately femcdie,d’by money damages and is often

permanent or at least of long duration, i.e., irreparable.” Amoco Prod. Co. v.

Village of Gambell, 480 U.S. 53 1- 545 (1987); see also'Natural Reso‘urces Defense
Council v, Texaco Reﬁnmg and. Marketmg, Inc., 906 F 2d 934, 941 (3d Cll‘ 1990),
‘South Camden Citizens in Action, _gp_l;a,145 F. Supp 2d at 499.

Suc‘:cinctly, Defendants’ su'rtvey,v should it continue unabated, shall cause
irreparable harm to the ecological systems where the survey is contiucted and
‘beyond Indeed the very 1ntrus1on and dlsturbance created by the 3D seismic
_ survey shall negatlvely 1mpact the coastal ecosystem, as well as the sustalnablhty
of the recreational and commerc1al _ﬁshenes.' Fot' example, one European study
showed that catch rates for cod and haddcck went down by 40 to 80 percent
following seismic testing. At ptesent, Vafious members of Plaintiffs have ncticed a
complete abandonment of th'e areas by various species of ﬁsh that inhabit the .
subject areas. Additionally, various marine mamma_ls that ordinarily traverse 'th'e
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area have died, or are no longer located within the area. As Defendants have not
proffered sufficient suhstantive_ inforr.ne'tien. addressing 'thes"e concerns,
Defendants’ continued various irrepatable harm to the oceantc envir'onmentvin |
whlch the survey is being conducted should not be permitted to contmue

C. An Imunctnon Agamst Defendants Would Not Inﬂlct Great Harm |
- On Defendants. .

The entry of a prehmmary mjunctlen agamst Defendants would not result i in-

| great.harm to them, or the survey. As Defendants readily admtt, the 3D seismic
survey 1tself seeks to analyze sedlment change off of the New Jersey coast, whlch
| change has been on-going for mllllons of years. Outside of possible inconvenience
to Defendants, the purpose of the survey will not be 1mpacted should it be delayed.
On this issue, however, the tlmmg of the seismic survey could be coordlnated ‘with
local fishermen so that any potentlal negatwe 1mpacts on such commercial and
recreational mdustry and the specles sub_]ected to the tests may be mmlmxzed (ie.,
avoiding mtmmal dipeak ﬁshmg and recreatlonal season, as well as the spawnlng
season of various species). If the survey is ultlmately deemed perrmssxble aﬁer |
- further vetting, it can elways be eonducted:at a later date after appropriate
Safeguer_ds are putin place. | | o

| On the other hdnd, were the'survey to uroceed without nreliminaty restraints
being entered, and were Plaintiffs subsequently to prevail concerning its claims, it
would be too late to redress the environmental impact wrought by Defendants.
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Thus, when balancing the 'poten.tial harm to Defendants, whgre the injury to the:
_enyironment is “sufficiently, likely = the balance of harmé will usually. favor the
issuance of an injﬁncti.on to protect‘the'énvironment.” Amoco Préd. Co. §‘gp_r_@,,480
U.S. at 545 (1987). | | - -
D.  An Injunction Against l)efendaili.‘t‘s Is In T‘hé Public Intereét
As has Been demonstrated throughput,‘ at the éofe of Plaintiffs’ public
' nuisance claim, the public interesf 'shall be sefved by the issuance of an injunction
against Defendants, The protec‘uon of the 1mpacted oceamc ecosystems and
resources, as well the enabling of commercxal and recreatlonal use of the. subject
area, are all of public interest, and compel the issuance of an injunction to prevent

 any additional harm from occurring.
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CONCLUSION

For the foregoing reasons, plaintiffs Recreational Fishing Alliance, The

* Fishermen’s Dbck Cooperative, vInc.‘, Jersey Coésf'Ang-lex;s- ASSociation, Inc.,
Gafden State Seaféod_Association and New Jeréey Outdoor_Allién;:e reSpectfully
request that the Court grant Pléintiffé’ applicat_ibn fora preliminary inj unction
against Defendants an& énjoin Défgndénts ﬁom antinuing with th’éir 3D Séisx_n‘ic
survey., | |

Respectfully submltted |
' WILENTZ GOLDMAN & SPITZER P.A,

Attomeys for Plaintiffs

BY: - s/RobertL. Selvers
ROBERT L. SELVERS

DATED: June 26, 2015
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